NDA DRAFT 11/04/2021


MUTUAL NON-DISCLOSURE AND CONFIDENTIALITY Agreement
THIS MUTUAL NON-DISCLOSURE AND CONFIDENTIALITY Agreement (“Agreement”), is entered into and dated as of 01/25/2021 (the “Effective Date”) by and between STELLAR AUTO LOANS, LLC, a Maryland limited liability company (“SAL”), and ________________________________________________, to protect the confidentiality of certain confidential information of SAL or of __________to be disclosed under this Agreement solely for use in evaluating, analyzing or pursuing a business relationship or proposed transaction between the parties hereto (the “Permitted Use”).  SAL and _________may be referred to herein individually as a “Party” and collectively as the “Parties”.  In consideration of the mutual agreements contained herein, the Parties hereby agree as follows: 

1. Confidential Information 
1.1 The term “Confidential Information” of a Party shall mean, all information, whether written, electronic, visual or oral, that may be disclosed or made available by a Party or any of its Affiliates (as defined below) (collectively, the “Disclosing Party”) to the other Party or any of its’ Affiliates (collectively, the “Receiving Party”), in connection with the Permitted Use and shall include but not be limited to: 

(a) Technical, non-technical, financial, pricing information, portfolio performance data, administration data, valuation and related information, portfolio protection information, credit risk assessment information, servicing data, risk management and other proprietary analytics, trust administration information, business forecasts or plans, commercial or other information which relates to the business, financial affairs, methods of operation, accounts, transactions or products, proposed transactions or proposed products, security procedures, internal controls, ideas, know-how, processes, trade secrets, proprietary information and intellectual property, software code and documentation, techniques, operations, policies, procedures, or system of a Party, its Affiliates, customers, employees, investors, and its vendors; 

(b) information or data which is confidential or proprietary to a third party and which is in the possession, custody or control of a Party;  

(c) all data, notes, summaries or other material derived from any such information specified above, whether in written electronic, visual or oral form, or embodied in tangible material (such as documents, drawings, pictures, graphics, software, hardware, graphs, charts, or disks); and
(d) the terms, conditions, or other facts with respect to the potential or existing business relationship between the Parties (including the status thereof).  

“Affiliate” means, with respect to a Party, any individual, partnership, corporation (including a business trust), joint stock company, limited liability company, trust, incorporated association, joint venture, or any other entity that directly or indirectly through one or more intermediaries, controls, or is controlled by, or is under common control with, such Party.  For purposes of this definition, “control” means the possession, directly or indirectly, of the power to direct or cause the direction of the management or policies of a person or entity, whether through the ownership of voting securities, by contract or otherwise; and “controls” and “controlled” have meanings correlative thereto.
“Consumer Information” means and includes all “nonpublic personal information” (as such term is defined in the Gramm Leach Bliley Act of 1999 (the “Act”) and applicable regulations promulgated thereunder) of the Disclosing Party’s customers and consumers, some or all of which information may be subject to the protections created by the Act and the privacy regulations adopted thereunder and other laws and regulations that may be applicable to such information, including, among other things, the Fair Credit Reporting Act or similar privacy regulations (collectively, the “Privacy Laws”).
1.2 Notwithstanding the foregoing, “Confidential Information” (other than Consumer Information) shall not include any information that: 

(a) was or becomes generally available to the public through no violation of this Agreement by the Receiving Party or its Representatives (as defined in Section 2.1(c) hereof); 

(b) was in the possession of or known to the Receiving Party on a non-confidential basis prior to the disclosure by the Disclosing Party (which can be proven by the Receiving Party with competent written evidence); 

(c) is disclosed to the Receiving Party on a non-confidential basis from a source other than the Disclosing Party or its agents, advisors, or representatives, which such source is entitled, to the Receiving Party’s knowledge, to make the disclosure; or 

(d) is independently developed by the Receiving Party without reference to or use of such Confidential Information of the Disclosing Party. 
2. Confidentiality Obligations 
The Receiving Party agrees to the following obligations with respect to Confidential Information of the Disclosing Party: 

(a) to keep in strict confidence all Confidential Information of the Disclosing Party and not divulge any Confidential Information of the Disclosing Party to any third party, except as permitted under the terms of this Agreement; 

(b) to use the Confidential Information of the Disclosing Party for no other purpose than the Permitted Use and to not make, have made, use or sell for any purpose any product, service, or other item using, incorporating or derived from any Confidential Information of the Disclosing Party;

(c) not to publish, disclose or allow disclosure to others of any Confidential Information of the Disclosing Party, in whole or in part, except as herein provided, and to restrict internal access to and reproduction of the Confidential Information of the Disclosing Party to those employees, officers, directors, agents, consultants, attorneys, accountants and independent contractors of the Receiving Party and/or its Affiliates (collectively, the “Representatives”) with a legitimate “need to know” such Confidential Information to further the Permitted Use; provided that (i) such Representatives shall be advised of the terms of this Agreement,  and (ii) the Receiving Party shall be liable for any breach of the terms of this Agreement by its Representatives; and
(d) that, except as otherwise provided in any other agreement between the Parties, upon written request by the Disclosing Party at any time, the Receiving Party shall promptly return all Confidential Information of the Disclosing Party in tangible form then in or under its or its Representatives’ possession or control; provided that the Receiving Party and its Representatives shall be entitled to maintain copies (which shall include archival copies) in accordance with applicable law and/or internal policy. 

2.2 If the Receiving Party (or, to the knowledge of the Receiving Party, its Representatives) is requested or required (by deposition, interrogatories, requests for information or documents, subpoena, civil investigative demand or similar process) to disclose any Confidential Information of the Disclosing Party, the Receiving Party shall, to the extent legal permitted and commercially practicable under the circumstances, provide the Disclosing Party with prompt written notice of such request(s) and, at the Disclosing Party’s sole cost and expense, make a reasonable effort to obtain, or to assist the Disclosing Party in obtaining, a protective order preventing or limiting the disclosure or requiring that the Confidential Information of the Disclosing Party so disclosed be used only for the purposes for which the subpoena, order or request was issued.  Notwithstanding the foregoing, notice to the Disclosing Party shall not be required where prohibited by law or where disclosure is in connection with a routine audit or examination by, or a blanket document request from, a governmental or regulatory entity that does not reference the Disclosing Party or this Agreement.
2.3  The Receiving Party shall collect, use and retain Consumer Information of the Disclosing Party in accordance with this Agreement and all Privacy Laws. The Receiving Party shall implement and maintain appropriate measures designed to meet the objectives of the guidelines establishing standards for safeguarding non-public personal information about Disclosing Party’s consumers and customers as adopted by any federal or state financial regulatory agency.  The Receiving Party’s information security program shall be designed to meet the objectives of Appendix B to Part 364 – Interagency Guidelines Establishing Standards for Safeguarding Customer Information, which are to:

1.
Ensure the security and confidentiality of customer information:

2.
Protect against anticipated threats or hazards to the security or integrity of such information; 

3.
Protect against unauthorized access to or use of such information that could result in substantial harm or inconvenience to any customer; and

4.
Ensure the proper disposal of customer information and consumer information.

These measures must include policies and procedures for any incident of unauthorized access to customer information, which includes prompt notification to Disclosing Party, and the proper disposal of customer and consumer non-public information.
3. Disclaimer of Warranties and Representations 
Except to the extent of any representation or warranty which is expressly made by the Disclosing Party in a fully-executed definitive agreement with respect to any transaction contemplated by the Permitted Use, (a) the Confidential Information of each Party is provided “AS IS” and “WHERE IS”, and (b) the Disclosing Party makes NO WARRANTIES OR REPRESENTATIONS WHATSOEVER in relation to its Confidential Information and disclaims any implied warranties. The Receiving Party recognizes and agrees that nothing contained in this Agreement shall be construed as granting any property rights, by license or otherwise, to any Confidential Information of the Disclosing Party, or to any information or any patent, copyright, trademark or other intellectual property right that has been issued or may be issued, based on such Confidential Information, except those made in a separate written license or agreement governing use of its Confidential Information.  

4. Material, Non-Public Information
Each Party acknowledges that the United States securities laws may prohibit any person who has received from an issuer material, non-public information concerning the matters which are the subject of this Agreement from purchasing or selling securities of such issuer or from communicating such information to any other person under circumstances in which it is reasonably foreseeable that such person is likely to purchase or sell such securities.
5. Injunctive Relief  

Each Party acknowledges that its breach of the Agreement may cause irreparable damage to the other Party and hereby agrees that the other Party shall be entitled to seek injunctive relief to prevent a threatened or continuing breach of this Agreement, as well as such further relief as may be granted by a court of competent jurisdiction. 
6. General 
6.1 The laws of the State of New York shall govern this Agreement, without regard to its conflict of law principles. No claim shall be commenced, prosecuted or continued in any forum other than the courts of the State of New York located in the City and County of New York or in the United States District Court for the Southern District of New York, and each of the Parties hereto hereby submits to the jurisdiction of such courts.  Each of the Parties hereto hereby waives on behalf of itself and its successors and assigns any and all right to argue that the choice of forum provision is or has become unreasonable in any legal proceeding.  Each of the Parties hereto hereby waives all right to trial by jury in any action, proceeding or counterclaim (whether based upon contract, tort or otherwise) related to or arising out of this Agreement.  
6.2 This Agreement shall apply only to disclosures made within one (1) year of the Effective Date.  Notwithstanding the foregoing, the obligations on the Receiving Party under paragraph 2 hereof shall continue in full force and effect for one (1) year from the Effective Date or, in the case of Consumer Information, shall continue indefinitely.  Any Confidential Information maintained by the Receiving Party past the termination of this Agreement shall be treated with the same level of care that the Receiving Party affords its own confidential information.      

6.3 The Section headings used herein are for information only and shall not affect the interpretation of any provision of this Agreement. If any provision of this Agreement is found by a proper authority to be unenforceable or invalid such unenforceability or invalidity shall not render this Agreement unenforceable or invalid as a whole and in such event, such provision shall be changed and interpreted so as to best accomplish the objectives of such unenforceable or invalid provision within the limits of applicable law or applicable court decisions.

6.4 The Agreement represents the entire agreement between the Parties regarding the subject matter hereof and shall supersede all previous communications, representations, understandings and agreements, whether oral or written, by or between the Parties with respect to the Confidential Information.  Any provision of this Agreement may be changed, modified, extended, terminated, amended or waived, but only if made in writing and signed by duly authorized representatives of all Parties. No failure or delay in enforcing any right hereunder shall be deemed a waiver.  Notwithstanding anything to the contrary herein, this Agreement does not constitute an agreement to (i) provide any services and/or business opportunities, or (ii) restrict each Party’s ability to enter into agreements, provide services and/or business opportunities to third parties.
6.5 All notices permitted or required under this Agreement shall be in writing and shall be delivered by personal delivery, electronic mail or by certified or registered mail, return receipt requested, and shall be deemed given upon personal delivery, five (5) days after deposit in the mail, or upon acknowledgment of receipt of transmission electronic mail. Notices shall be sent to the addresses set forth at the end of this Agreement or such other address as a Party may specify in writing.

6.6 This Agreement shall be binding upon and shall inure to the benefit of the Parties hereto, their parents and/or subsidiaries and their respective successors and assigns.  Notwithstanding the foregoing, no Party shall assign this Agreement or any duty, obligation, interest or right hereunder without the prior written consent of the other Parties, except that a Party may assign the Agreement without such consent to its successor in interest by way of merger or sale of all or substantially all of its assets. 

6.7 For the convenience of the Parties, this Agreement may be executed in two (2) or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same the same instrument.  Counterparts may be delivered via electronic mail (including pdf or any electronic signature complying with the U.S. federal ESIGN Act of 2000, e.g., www.docusign.com) or other transmission method and any counterpart so delivered shall be deemed to have been duly and validly delivered and be valid and effective for all purposes.

6.8 The prevailing party in any action to enforce this Agreement shall be entitled to costs and attorneys’ fees.

In Witness Whereof, the Parties have caused this Agreement to be duly executed by their respective authorized representatives as of the day and year above written. 
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